
24 | November/December 2018 | www.FloridaJusticeAssociation.org

Supreme Court of Florida: Fourth District Erred 
in Applying Inapplicable Federal Precedent that 
Misapplied Florida Bad Faith Law
Harvey v. GEICO General Insurance Company,   So.3d   , 43 FLW 
S375 (Fla. 9-20-2018) 

In this landmark case, the Supreme Court of Florida rejected the 
gradual divergence from Florida insurance bad faith precedent that 
federal courts have recently taken. Specifically, in this case, the Su-
preme Court of Florida framed the issue for its review as whether 
the Fourth District Court of Appeal misapplied the Supreme Court’s 
bad faith precedent and relied on inapplicable federal precedent 
that had misapplied Florida’s bad faith common law. 

The facts of the underlying accident in this bad faith case are 
tragic: GEICO’s insured, Mr. James Harvey, was involved in an 
automobile accident with Mr. John Potts, who died from injuries 
sustained in the crash. Mr. Potts left behind a wife and three chil-
dren. Mr. Harvey’s vehicle was registered under his name and his 
business’s name, and was covered by a $100,000 GEICO liability 
policy. Shortly after the crash, the Potts estate, represented by Sean 
Domnick, requested a statement from Mr. Harvey regarding the 
extent of his finances, whether he had additional insurance, and 
whether he was acting in the scope and course of his employment 
when the crash occurred. GEICO, however, did not promptly 
inform Mr. Harvey of this request. While GEICO tendered the 
policy limits within nine days of the accident, GEICO failed to 
respond to Mr. Domnick’s request for a statement from Mr. Harvey 
regarding his finances and insurance. Additionally, GEICO failed 
to communicate to Mr. Domnick that Mr. Harvey was willing to 
submit to the requested statement.

Due to these failures in communication by GEICO, the Potts estate 
returned the settlement check tendered by GEICO and sued Mr. 
Harvey for wrongful death. A Palm Beach County jury returned 
a verdict for nearly $8.5 million in May of 2011. Then, Fred  
Cunningham and I, on behalf of Mr. Harvey, won the subsequent 
bad faith case against GEICO. 

GEICO appealed the jury’s bad faith verdict to the Fourth District 
Court of Appeal, arguing that Mr. Harvey had offered insufficient 
evidence at trial to support his bad faith claim. The Fourth District 
agreed and reversed the jury’s verdict, holding that “even if the 
insurer’s conduct were deficient, the insurer’s actions did not cause 
the excess judgment rendered against the insured.” The Fourth 

District based its reasoning, in part, on the Eleventh Circuit Court 
of Appeal’s unpublished decision in Novoa v. GEICO Indemnity Co., 
542 F. App’x 794 (11th Cir. 2013), and other recent decisions from 
federal court which have similarly misapplied Florida bad faith law 
by holding that an insurer need not act prudently or even reasonably.

The Supreme Court of Florida’s opinion in Harvey makes clear that 
an insurer’s obligations to its insured do not end by tendering the 
policy limits, but “continues through the claims duration process.” 
The Court further explained that “we conclude that the Fourth 
District erred in holding that the evidence was insufficient to show 
that the insurer acted in bad faith in failing to settle the insured’s 
claim. In reaching this erroneous conclusion, the Fourth District 
failed to properly apply the directed verdict standard and misapplied 
this Court’s precedent in Boston Old Colony and Berges, where we 
set forth the fiduciary duties of insurance companies toward their 
insurers. We also conclude that the Fourth District misapplied our 
precedent when it stated that an insurer cannot be liable for bad 
faith ‘where the insured’s own actions or inactions … at least in 
part’ caused the excess judgment.”

At the time of this writing, the Supreme Court of Florida’s decision 
in Harvey is not yet final due to a pending motion for clarification 
filed by GEICO. A more thorough review of the Harvey decision 
will be forthcoming once the opinion is final.

“Deductible” Under §627.7288, Fla. Stat.,  
Does Not Include Appraisal Fee of  
Windshield Damage Claim
Progressive American Insurance Company et al. v. SHL Enterprises, et 
al.,   So.3d   , 43 FLW D2434a (Fla. 2nd DCA 10-31-2018)

Progressive’s insureds filed nine individual first-party claims seek-
ing payment for windshield replacements. The insureds assigned 
their right to respective windshield replacement companies, which 
submitted invoices to Progressive for the windshield replacements. 
Progressive issued payments to the windshield replacement com-
panies. However, because these payments did not cover the full 
amount of the replacements, the windshield replacement companies 
filed breach of contract actions against Progressive in county court. 
The companies argued that the insurance policies at issue included 
“Collision and Comprehensive Coverage,” which provided coverage 
for the windshield replacements without applying a deductible. The 
policy contained a provision requiring an appraisal when disputes 
arose concerning the costs of repair. 
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After the companies filed suit, Progressive moved to compel apprais-
al and to stay discovery in each case. In response, the companies 
argued that the appraisal provisions in the policies contravened 
section 627.7288, because it required the insured (or the insured’s 
assignee) to share in the cost of appraisal, which would be the 
equivalent of applying a deductible. The county court agreed, find-
ing that the appraisal provisions were unenforceable because they 
required the insureds or their assignees to bear their own appraiser’s 
costs, which the county court determined was the equivalent of a 
deductible. Progressive filed petitions for writs of certiorari with 
the circuit court, which the circuit court denied. 

The Second District Court of Appeal quashed the circuit court’s 
order denying the petitions, holding that the order resulted in a 
manifest injustice because section 627.7288 does not contain an 
express prohibition against requiring an insured to pay his or her 
appraisal costs where there is a dispute over windshield repair/
replacement costs. The Second District based its holding on the 
definition of “deductible” as a portion of the loss to be borne by 
the insured before the insurer becomes liable for payment. As the 
Second District reasoned, an appraisal fee would become relevant 
after an insurer has accepted liability and made a payment and a 
dispute arises concerning the amount of the payment. Accordingly, 
the Second District concluded that because the appraisal fee is not a 
portion of the loss that the insured must pay, it is not a deductible 
for purposes of section 627.7288. 

Workers’ Compensation Insurer Not Liable for 
Claim Arising Same Day Insurance Acquired
Normandy Insurance Company v. Jose Sorto, Jimerico Construction, 
Inc. & Amerisure Insurance Co.,   So.3d   , 43 FLW D2452a (Fla. 
1st DCA 10-31-2018)

At issue in this First District Court of Appeal decision was whether 
a workers’ compensation insurer must cover claims that were known 
to the insured before coverage was procured but were not disclosed 
to the insurer. Jose Sorto, an employee of J.A.M. Construction, was 
injured on the job when a Bobcat machine ran over his foot. The 
same day, J.A.M. Construction called its insurance broker regarding 
Mr. Sorto’s expected workers’ compensation claim, and its broker 
promptly obtained workers’ compensation coverage through Nor-
mandy Insurance Company. The broker, however, did not disclose 
that morning’s accident. At the broker’s request, Normandy wrote 
the insurance policy effective as of the same day going forward. 

Mr. Sorto’s injury was later reported to Normandy in the form of a 
claim. Normandy accepted the claim and provided medical care and 
indemnity benefits. When Normandy discovered that Mr. Sorto’s 
injury pre-existed J.A.M.’s application for coverage and had not been 
disclosed to Normandy, it objected to the coverage of the claim. 
Normandy proceeded to seek contribution from Jimerico, Inc., the 
general contractor at the work site where Mr. Sorto was injured and 
the entity that would otherwise be considered Mr. Sorto’s statutory 
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employer responsible for providing workers’ compensation coverage. 
Jimerico’s insurer, Amerisure Insurance Company, filed a counter 
motion for final summary order with the Judge of Compensation 
Claims, arguing that Normandy’s policy began at 12:01 a.m. on 
the day of the accident, a few hours prior to Mr. Sorto’s injury, and 
thus Normandy was responsible for covering the injury. The Judge 
of Compensation Claims agreed, prompting Normandy’s appeal 
to the First District. 

On appeal, the First District noted that nothing in the workers’ 
compensation law requires new insurers to cover an insured’s prior 
known losses. Mr. Sorto and his fellow appellees relied on LaQuay 
v. Union Fidelity Life Insurance Company, 403 So. 2d 1359 (Fla. 4th 
DCA 1981), which held that when a policy does not set an effective 
date that includes a specific time of day, the policy’s coverage begins 
at 12:01 a.m. on the effective date. The First District, however, 
found that case easily distinguishable, because the insured had not 
concealed the claimed loss when coverage was sought. The First 
District reversed the summary final order granted in Amerisure’s 
favor and remanded for entry of a summary final order in favor of 
Normandy, based on the general rule that forbids insuring against 
known losses. 

Insurer’s UM Rejection Form Must Strictly  
Follow Specific Language in Section 627.727(1), 
Florida Statutes
Geico Indemnity Company v. Perez,   So.3d   , 43 FLW D2187 (Fla. 
3rd DCA 9-20-2018). 

The insured, Perez, sued GEICO for UM benefits under his au-
tomobile policy for an injury Perez sustained while operating his 
motorcycle. Perez had $10,000 in UM coverage under his motor-
cycle policy issued by GEICO, but sought UM coverage limits in 
the amount of $150,000, the full stacked UM benefit had UM 
benefits been provided under Perez’s automobile policy. GEICO 
denied Perez’s UM claim on his automobile policy because Perez had 
allegedly rejected UM coverage when he procured the automobile 
policy. Perez did not dispute that he had never paid a premium for 
UM coverage on his automobile policy. 

Before proceeding to trial, GEICO filed two summary judgment 
motions, arguing that (1) Perez’s automobile policy did not provide 
UM coverage to Perez while riding his motorcycle, and (2) that 
under section 627.727(1), Florida Statutes (2013), GEICO was 
entitled to a conclusive presumption that Perez rejected UM cover-
age under his automobile policy because he virtually signed a UM 
rejection form when he procured his automobile policies. Perez filed 
a cross-motion for summary judgment, arguing that (1) GEICO’s 
online process for rejecting UM coverage was invalid because it did 
not comply with the requirements of section 627.727(1), and (2) 
GEICO was not entitled to section 627.727(1)’s conclusive pre-
sumption that Perez had rejected UM coverage because GEICO’s 

UM rejection form failed to comply with the statute. The trial court 
summarily dismissed GEICO’s motions for summary judgment but 
granted in part Perez’s cross-motion for summary judgment, finding 
that GEICO’s UM rejection form violated Florida law and that the 
“signature process utilized by GEICO violates Florida Statutes, is 
ambiguous and did not provide proper notice to” Perez. The case 
proceeded to trial, and the jury was asked to determine, among 
other issues, whether Perez had made a knowing, oral rejection of 
UM coverage. The jury found Perez had not made such a rejection, 
and it awarded Perez and his wife $1,778,000 in damages. The trial 
court entered a final judgment against GEICO in the amount of 
$150,000, the limit of UM coverage under Perez’s automobile 
policy. GEICO appealed. 

Before the Third District Court of Appeal, GEICO argued that 
the trial court erred in denying its summary judgment motions. 
The Third District rejected GEICO’s arguments. As to GEICO’s 
argument that Perez’s motorcycle was not a scheduled vehicle 
under the automobile policy, the Third District, relying on ample 
precedent from Florida courts, held that where an insured is in-
jured while occupying an owned vehicle that is not listed on the 
policy, the insured is entitled to UM coverage even if he would 
not have been entitled to liability coverage had he been at fault for 
the accident. The Third District also rejected GEICO’s argument 
that it was entitled to the conclusive statutory presumption that 
Perez rejected UM coverage in the automobile policy because the 
Perezes’ daughter electronically signed the UM rejection form 
online on behalf of her father. The Third District affirmed the 
trial court’s finding that even though GEICO’s UM rejection 
form (identified as M-9-FL (11-96)) had been approved by the 
Florida Department of Insurance Regulation, the form failed to 
comply with section 627.727(1) because it did not track the pre-
cise language of the statute. While the UM rejection form “in all 
material respects” complied with the statute and GEICO had used 
the department-approved form for an extended period of time, 
because the UM rejection form’s disclaimer did not track word-
for-word the waiver language specified in section 627.727(4), 
Florida Statutes (2013), the rejection form was invalid. 

Ultimately, the Third District reversed for a new trial after holding 
the trial court erred in excluding evidence that Perez orally rejected 
UM coverage. Plaintiff’s counsel has filed a motion for rehearing 
and rehearing en banc, which is currently pending. 
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