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Whitely v. American Integrity Ins. Co. of Florida,  So.3d  , 43 FLW 
D1503a (Fla. 5th DCA 6-29-2018)

The Whitelys purchased an all-risks home insurance policy from 
AIIC for their vacation property, which provided coverage from 
January 27, 2012 through January 27, 2013. On November 7, 
2012, the Whitelys reported a claim to AIIC for water damage to 
the property that occurred sometime between October 5 and No-
vember 7, 2012. AIIC denied the claim pursuant to the following 
provision: “We do not insure … loss ... caused by … constant or 
repeated seepage or leakage of water … over a period of 14 or more 
days within a plumbing ... system.” 

The Whitely’s sued for breach of contract, and AIIC moved for sum-
mary judgment, arguing that the policy unambiguously excluded 
the Whitelys’ claimed loss based on the undisputed fact that the wa-
ter exposure occurred for over 14 days. At the summary judgment 

hearing, the Whitelys argued in part that the exclusionary provision 
was ambiguous because it did not clearly address whether the policy 
covered a loss occurring within the first 14 days of exposure. The 
trial court granted summary judgment in favor of AIIC, finding the 
exclusionary provision to be unambiguous.

The Fifth District Court of Appeal reversed the trial court’s sum-
mary judgment order pursuant to its February 23, 2018 decision in 
Hicks v. Amer. Integrity Ins. Co. of Fla., 241 So. 3d 925 (Fla. 5th DCA 
2018). In Hicks, the Court held that “an insurance policy excluding 
losses caused by constant or repeated leakage or seepage over a peri-
od of fourteen days or more does not unambiguously exclude losses 
caused by leakage or seepage over a period of thirteen days or less.” 
Id. at 927. Accordingly, AIIC bore the burden of establishing that 
the policy excluded coverage for the loss as one “caused by constant 
or repeated seepage or leakage of water ... over a period of 14 or 
more days.”
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State Farm PIP Policy Limits Reimbursement  
Payments for Medical Expenses to Schedule of  
Maximum Charges Pursuant to No-Fault Statute 
State Farm Mutual Automobile Ins. Co. v. MRI Assoc. of Tampa,  
Inc.,   So.3d  , 43 FLW D1149a (Fla. 2nd DCA 5-18-2018)

At issue in this Second District Court of Appeal decision was 
whether the State Farm PIP policy clearly and unambiguously elect-
ed to limit reimbursement payments to the schedule of maximum 
charges pursuant to section 627.736(5)(a)(1)-(5). 

The underlying action arose from 19 individual PIP claims in-
volving State Farm insureds who were injured in automobile ac-
cidents in 2013, received MRIs from MRI Associates of Tampa 
d/b/a Park Place, and subsequently executed assignments of ben-
efits to Park Place. Park Place submitted the bills to State Farm 
under the insureds’ PIP policies, and State Farm paid portions 
of each of the 19 bills in accordance with its interpretation of 
its policy. Park Place disputed the amounts paid by State Farm, 
and State Farm filed an action seeking a declaration of its rights 
and obligations under its policy and the PIP statute, §627.736. 
Park Place countersued, seeking a declaration of its rights and 
obligations under the State Farm policy and the PIP statute and 
an injunction to prevent State Farm from limiting its payments 
for charges to the schedule of maximum charges.

State Farm argued that it was authorized under the 2013 PIP stat-
ute to limit its maximum payment to 80 percent of the schedule 
of maximum charges under §627.736(5)(a)(1). Park Place argued 
that State Farm had to elect either the reasonable charge method 
of calculation under §627.736(5)(a) or the schedule of maximum 
charges method of calculation under §627.736(5)(a)(1) and that 
because its policy included both, State Farm impermissibly relied on 
a hybrid method of reimbursement calculation. 

Based on the 2012 amendment by the legislature to §627.736(5), 
the Second District determined that the reasonable charge and 
schedule of maximum charges methodologies were no longer co-
equal subsections of §627.736(5)(a). Therefore, the Second Dis-
trict held that State Farm’s inclusion of the statutory factors in its 
definition of reasonable charges tracks the PIP statute and is not  
inconsistent with the policy language limiting reimbursement to the 
schedule of maximum charges. 

The Second District certified to the Supreme Court of Florida the 
following question of great public importance: “Does the 2013 PIP 
Statute as amended permit an insurer to conduct a fact-dependent 
calculation of reasonable charges under section 627.736(5)(a) while 
allowing the insurer to limit its payment in accordance with the 
schedule of maximum charges under section 627.736(5)(a)(1)?” 

Assignment of Benefits Specific to Services Performed
Nicon Construction, Inc. v. Homeowners Choice Prop. & Cas. Ins.  
Co.,   So.3d   , 43 FLW D1076a (Fla. 2nd DCA 5-11-2018)

Homeowners Choice issued a property insurance policy to 
Richard Prager. In April 2012, a pipe burst in Prager’s home. 
In exchange for immediate emergency services, Prager provided 
assignments of benefits from his insurance policy to two firms: 
B&M Clean, LLC, for water and debris removal, and Nicon, 
an asbestos remediation provider. Later that year, when he dis-
covered additional water damage, Prager again provided assign-
ments of benefits to B&M Clean and Nicon.

Eventually, both B&M Clean and Nicon sued Homeowners 
Choice for breach of the insurance contract alleging that it 
had failed to pay all benefits due to them under the policy. 
Homeowners Choice obtained a summary judgment against 
Nicon after persuading the trial court that Nicon’s assignment 
was invalid because at the time Prager provided the assignment 
to Nicon, he had already assigned all the benefits for this loss 
to B&M Clean. The trial court focused on a portion of the as-
signment that states Prager is assigning “any and all insurance 
rights, benefits, and causes of action under my property insur-
ance policy” to B&M Clean. The court reasoned that because 
of this language, Prager had no further rights under the policy 
left to assign to Nicon. 

The Second District reversed, and held that in finding that Prag-
er had no further interest in the claim to assign to Nicon, the tri-
al court isolated a phrase in the assignment rather than viewing 
it in the context of the entire agreement. When the phrase “any 
and all insurance rights, benefits, and causes of action under my 
property insurance policy” is read in the context of the entire 
assignment and the purpose for which it was entered into, it was 
evident that Prager was assigning all his rights under the policy 
to payment for the services performed by B&M Clean — not all 
his rights to payment for the entire covered claim. 

Sections 627.7011 and 627.702, Florida Statutes, Do 
Not Eliminate Insured’s Obligation to Pay Deductible 
When Insurer Elects to Repair Partial Loss
Ganzemuller v. Omega Ins. Co.,  So.3d   , 43 FLW D948e (Fla. 
2nd DCA 4-27-2018)

The appellants, Albert and Janice Ganzemuller, purchased home-
owner’s insurance from Omega that covered a one-year period 
beginning November 24, 2015. They selected a $1,000 deduct-
ible, applicable to all perils except hurricane and sinkhole claims. 
Based on that selection, they received a $100 credit against their 
policy premium. 

In March 2016, the Ganzemullers’ property suffered hail dam-
age, and they filed a claim with Omega. Omega invoked its op-
tion under the policy to repair the damage and hired a contrac-
tor. The repair costs totaled $16,611.90, and the Ganzemullers 
were required to pay their $1,000 deductible to the contractor. 
The Ganzemullers then filed a class action suit, contending that 
Florida law precludes the insurer from requiring payment of the 
deductible when the insurer elects to repair the damage.
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The Ganzemullers appealed, and argued before the Second District 
that reference to section 627.702 in subsection 627.7011(5)(e) made 
subsection 627.702(7) equally applicable to partial losses. Section 
627.702(1) concerns total losses, while subsection (7) addresses the 
carrier’s right to repair without contribution by the insured “in lieu 
of any liability created by subsection (1).” Based on a plain-language 
statutory construction analysis of the two relevant subsections, the 
Second District determined that nothing in this language suggested 
a statutory intent to eliminate policy deductibles for partial losses as 
well as total losses where the insurer elects to make repairs.

Injured Party and Insured Did Not Enter into Valid 
Cunningham Agreement
Cawthorn v. Auto-Owners Insurance Company, 2018 WL 1996835 
(M.D. Fla. 4-27-2018) 

The issue in this case was whether the plaintiff presented a cog-
nizable third-party bad faith claim under Florida law. Ledford, Au-
to-Owners Insurance Company’s insured, caused Cawthorn’s cata-
strophic injuries in an automobile accident on April 3, 2014. After 
investigating the accident, Auto-Owners tendered the policy limits 
of $3 million to Cawthorn. Cawthorn’s attorney rejected the tender, 
and filed suit against Ledford on June 26, 2014. Auto-Owners hired 
attorneys Moses and Orr to defend the suit. Additionally, Ledford 
hired attorneys Callahan and Holcomb as personal counsel. 

Settlement discussions began approximately two years later, and 
Cawthorn’s attorney sent a proposed settlement agreement to  
Ledford’s personal counsel, Callahan and Holcomb, who then 
forwarded the proposed agreement to Auto-Owner’s hired coun-
sel, Orr and Moses. Callahan asked Orr and Moses to propose, on 
behalf of Auto-Owners, a judgment amount which Auto-Owners 
considered fair and likely to occur if the case were tried. Moses 
replied to Callahan’s request that, she could not “get involved in 
any potential disputes between Mr. Ledford and Auto-Owners” for 
ethical reasons, but suggested that Callahan contact Auto-Owners 
directly with the settlement proposal, which he did. Auto-Owners 
replied that the insurance company was still willing to pay the pol-
icy limits of $3 million and would continue to provide Ledford a 
defense in the underlying litigation, but that it would not be a party 
to an agreement for entry of a consent judgment. 

Eventually, Ledford and Cawthorn executed a final settlement 
agreement where Ledford agreed to a $30 million consent 
judgment against him and that Auto-Owners would tender 
$3 million for a full release of Ledford. No record evidence 
was presented to the Middle District demonstrating that Au-
to-Owners participated in settlement negotiations or was even 
aware of the settlement agreement. Auto-Owners tendered the 
$3 million limits, which Cawthorn accepted. Cawthorn subse-
quently filed a bad faith action against Auto-Owners under an 
assignment of Ledford’s rights, and sought the amount of the 
$30 million consent judgment. Auto-Owners moved for sum-
mary judgment on the basis that the facts did not establish bad 
faith, and that Cawthorn had not obtained excess judgment or 
functional equivalent against Ledford or Auto-Owners. 

The Middle District declined to address whether the facts es-
tablished bad faith as a matter of law because it determined no 
excess judgment or functional equivalent existed against Led-
ford. Because the parties agreed that Auto-Owners did not ne-
glect its duty to defend, Cawthorn argued that the agreement 
between Cawthorn and Ledford was a “Cunningham-like” 
agreement. The Middle District disagreed, relying on the Flor-
ida Supreme Court’s definition of a Cunningham agreement 
in Perera v. Fid. & Guar. Co., 35 So.3d 893 (Fla. 2010) as 
requiring the insurer to contract with the third party to try 
the bad faith issue before determining damages. Because Au-
to-Owners did not sign the final settlement agreement and did 
not assent to the agreement, the Middle District determined 
that no reasonable jury could find that Auto-Owners was a 
party to the settlement agreement, a necessary predicate for 
a Cunningham agreement. Accordingly, the Middle District 
granted summary judgment in favor Auto-Owners. 
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