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Error to dismiss claim for negligent procurement of 
insurance - liability may result from a negligent failure to 
obtain coverage which is specifically requested or clearly 
warranted by the insured’s expressed needs.

Kendall South Medical Center, Inc. v. Consolidated Insurance Nation, 
Inc., d/b/a Insurance Nation,   So.3d   , 42 FLWD1071a (Fla. 3rd DCA 
5-10-17).

Kendall South, a medical center on leased property in North Miami 
Beach, suffered significant water damage to the premises due to a 
leaking sprinkler. Kendall South was insured with Insurance Nation 
(“Nation”) and carried $100,000 in coverage. The policy had a $1,000 
deductible and a 90 percent coinsurance clause (a coinsurance clause 
imposes a penalty upon an insured who purchases coverage that is far 
less than the full value of the covered property, such that the insurer 
does not pay the full amount of a covered loss).  The property damage 
totaled $260,000. Kendall South made a claim expecting to receive 
the policy limits. However, due to the policy’s coinsurance clause, it 
only received $16,562.67.

After bringing negligence claims only against the management 
company and the company that performed the repairs on the sprinkler 
system, Kendall South was granted leave to file a Second Amended 
Complaint to add claims for negligent procurement of insurance 
and breach of fiduciary duty against Nation. Holding that Kendall 
South failed to state a cause of action, the trial court dismissed the 
Second Amended Complaint without prejudice. A Third Amended 
Complaint, this time dropping the claim for breach of fiduciary duty, 
was dismissed without prejudice for the same reason.

In the Fourth Amended Complaint, Kendall South included allegations 
that it had met with Nation’s agent and specifically informed the agent 
that, in addition to having equipment and furnishings worth in excess 
of $100,000, it had also spent in excess of $100,000 on improvements.  
Kendall South further alleged that it requested insurance coverage of 
$100,000 to cover the property, supplies, furnishings, betterments 
or improvements.  Per the Fourth Amended Complaint, Nation 
advised that it would procure a commercial policy of insurance that 
would cover and protect all the property, equipment, furnishings and 
improvements of Kendall South, and as specifically requested.

Kendall South alleged that Insurance Nation “had the duty to procure 
the insurance coverage as requested,” as well as a “duty of reasonable 

care in … properly explaining the policy of insurance procured on 
[Kendall South’s] behalf.” This duty was allegedly breached when the 
agent “failed to advise and or inform and or adequately and or properly 
explain to [Kendall South] the 90 percent coinsurance clause” where 
the agent “knew or should have known that the policy written by 
[Insurance Nation] with the 90 percent coinsurance clause would not 
cover and pay [Kendall South’s] property as requested by [Kendall 
South] in the event” of a covered claim.

The Trial Court dismissed the Fourth Amended Complaint with 
prejudice, again holding that Kendall South failed to state a cause of 
action for negligent procurement of insurance. 

On appeal, the dismissal was reversed. Viewing the complaint in 
the light most favorable to the plaintiff, the Third District Court 
of Appeals noted “an agent is required to use reasonable skill and 
diligence, and liability may result from a negligent failure to obtain 
coverage which is specifically requested or clearly warranted by the 
insured’s expressed needs.” Warehouse Foods, Inc. v. Corporate Risk Mgmt. 
Servs., Inc., 530 So.2d 422, 423 (Fla. 1st DCA 1988). The Court held 
that the allegations sufficiently stated a cause of action for negligent 
procurement of insurance.  Finally, the court noted that it was not 
implying that an agent or broker has a general duty of knowing and/
or valuing the contents and improvements of a premises either before 
procuring, or thereafter renewing, a commercial insurance policy. 
However, when an insured alleges that it specifically communicated 
its insurance needs to an agent who then undertook to procure a 
policy addressing such needs, the insured states a cause of action for 
negligent procurement where it also alleges that, without providing an 
explanation that different coverage was required, the agent procured a 
policy not meeting those expressed needs.

Final judgment to be corrected to reflect that insured is required 
to enter into repair contracts within jury verdict amounts and that 
FIGA is required to pay actual repair costs to contractors up to the 
combined statutory cap. 

Pupo v. Florida Insurance Guaranty Association,    So.3d    , 42 FLW 
D1096b (Fla. 2nd DCA 5-12-17)

A breach of contract claim arose after Pupo’s home suffered sinkhole 
damage and thereafter the parties disagreed over the method of repair 
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and the amount of insurance proceeds to which Pupo was entitled. 
Pupo obtained a jury verdict in the amount of $28,000 for above-
ground damages and $170,000 for below-ground damages. However 
the trial court ultimately entered a final judgment in the amount of 
$135,515, which represented Pupo’s policy limits of $138,115 less her 
policy deductible and less the statutory deductible.

Pupo initiated this appeal arguing that contrary to this and other 
appellate courts’ prior holdings, the amended definition of “covered 
claim” in section 631.54(3)(c), Florida Statutes (2011), does not apply 
to claims arising out of insurance policies that were issued before 
the effective dates of the statutory amendment. FIGA argued for an 
affirmance but conceded that remand was necessary because the trial 
court erroneously limited Pupo’s damages to Pupo’s policy limits. FIGA 
conceded based on a February 23, 2015, order entered by the Leon 
County Circuit Court (Second Judicial Circuit Case No. 2011-CA-
3221) wherein the court determined that FIGA was permitted to pay 
for actual repairs for sinkhole loss that are above insurance policy limits 
up to the maximum combined statutory cap of $500,000 pursuant 
to §631.57(1)(a)(2). FIGA agreed that the final judgment should be 
corrected to reflect that Pupo is required to enter into repair contracts 
within the jury verdict amounts and that FIGA is required to pay actual 
repair costs to the various contractors up to the combined statutory cap.
Having been advised during oral argument that the parties reached a 
settlement, The Second District Court of Appeals affirmed the trial 
court’s ruling and remanded for correction to reflect that Pupo is 
required to enter into repair contracts within the jury verdict amounts 
and that FIGA is required to pay actual repair costs to the contractors 
up to the combined statutory cap set forth in §631.57(1)(a)(2).

In subrogation action by insurer against defendant the statute of 
limitations runs from the date of the damage and not from the 
time of the alleged negligent repair. 

Companion Property And Casualty Group v. Built Tops Building Services, 
Inc.,    So.3d     , 42 FLW D1085b (Fla. 3rd DCA 5-10-17).

On February 8, 2016, Companion Property & Casualty Group filed a 
subrogation action against Built Tops. Companion, as the insurer for 
the property allegedly damaged by Built Tops, asserted a subrogation 
claim against Built Tops. Companion alleged in its complaint that 
Built Tops performed the negligent repairs on the insured/subrogor’s 
roof on or about November 21, 2006 and that as a result, the insured 
condominium building was damaged by water that permeated through 
the insured’s roof on February 9, 2012.

On June 24, 2016, Companion filed an amended complaint, as Built 
Tops did not file a responsive pleading to the initial complaint. On 
July 8, 2016, Built Tops moved to dismiss the complaint arguing that 
the action was barred by the 4 year statute of limitations, which began 
running when the negligent repairs were performed by Built Tops on 
November 21, 2006. Companion argued the matter was a subrogation 
action and the statute of limitations began to run on February 9, 2012, 
the date the “injury” or water loss occurred. The trial court granted 
Built Tops’ motion to dismiss.

The Third District Court of Appeals cited several cases before reversing 
the trial court’s ruling. An action for negligence does not accrue until 
the plaintiff suffers an actual loss or damages. Med. Data Sys., Inc. v. 
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Coastal Ins. Group, Inc., 139 So.3d 394, 395 (Fla. 4th DCA 2014). 
With regard to roof leaks on real property, the statute of limitations 
begins to run from the time the defect is discovered or should have 
been discovered. Kelley v. School Board of Seminole County, 435 So.2d 
804 (Fla. 1983).

The court held that the critical date of loss was February 9, 2012, 
(date damage was incurred) and that since the initial complaint for 
negligence was filed on February 8, 2016, the statute of limitations 
had not expired.

Partial summary judgment holding GEICO liable for attorney’s 
fees judgment under supplemental payments provision of policy 
is non-final, nonappealable order.

Government Employees Insurance Company v. Arreola,    So.3d    , 42 
FLW D1287b (Fla. 2nd DCA 6-2-17)

Plaintiffs, Elizabeth and Maria Arreola, filed suit against their own 
insurance company, GEICO, alleging that GEICO acted in bad faith 
and breached its fiduciary duty in handling a claim against the Arreolas, 
that GEICO was vicariously liable for the negligence of the GEICO 
staff counsel that was assigned to the case by GEICO. 

The allegations stemmed from a car accident and personal injury action 
against the Arreolas that resulted in a judgment against the Arreolas 
in the amount of $80,428.32.  In addition, the Court awarded fees in 
the amount of $121,000 in light of the fact that the attorney assigned 
by GEICO refused to accept a $25,000 proposal for settlement.

In the bad faith action, the Arreolas moved for summary judgment as to 
the attorney’s fee judgment entered against them, arguing that GEICO 
was required to pay for these fees under the supplemental payments 
provision of the Arreolas’ policy. The trial court granted the motion 
and entered the partial summary judgment, finding that GEICO was 
liable for the attorney’s fee judgment under the supplemental payments 
provision in the Arreola’s policy. The judgment also let execution issue.
GEICO timely appealed the partial judgment, arguing that the trial 
court erred in determining that it was liable for the attorney’s fees 
assessed against the Arreolas. The issue on appeal was whether the 
partial summary judgment is a nonfinal, nonappealable order.

Florida Rule of Appellate Procedure 9.110(k) provides:

Except as otherwise provided herein, partial final judgments 
are reviewable either on appeal from the partial final 
judgment or on appeal from the final judgment in the 
entire case. A partial final judgment, other than one 
that disposes of an entire case as to any party, is one that 
disposes of a separate and distinct cause of action that is 
not interdependent with other pleaded claims. If a partial 
final judgment totally disposes of an entire case as to any 
party, it must be appealed within 30 days of rendition.

However, “not all partial judgments are immediately appealable.” 

Hallock v. Holiday Isle Resort & Marina, Inc., 885 So. 2d 459, 461 
(Fla. 3d DCA 2004). “[P]iecemeal appeals will not be permitted where 
claims are interrelated and involve the same transaction and the same 
parties remain in the suit.” Jensen v. Whetstine, 985 So. 2d 1218, 1220 
(Fla. 1st DCA 2008) (quoting S.L.T. Warehouse Co. v. Webb, 304 So. 2d 
97, 99 (Fla. 1974)). The Court considered three factors in determining 
whether a partial judgment may be appealed under rule 9.110(k):

(1) Could the cause of action disposed of by the partial 
summary judgment be maintained independently of the 
other remaining causes of action? (2) Were one or more 
parties removed from the action when the partial summary 
judgment was entered? (3) Are the counts separately 
disposed of based on the same or different facts?

The Court found that the partial judgment did not dispose of any claims 
pleaded in the complaint and that the fee claim was interdependent 
with at least the bad faith claim which was still pending in the trial 
court. Per the Court: 

While the bad faith claim may require proof of additional 
facts, both claims sound in contract, see Am. Vehicle Ins. Co. 
v. Goheagan, 35 So.3d 1001, 1003 (Fla. 4th DCA 2010) 
(“In Florida a bad faith claim is an action ex contractu.”), 
seek recovery for overlapping damages (the attorney’s fee 
judgment), and arise from GEICO’s handling of a claim 
made against the Arreolas. Just because the breach of 
contract claim centers around a disputed issue of law and 
the bad faith claim focuses on disputed facts does not 
render the claims independent of one another…  This 
is illustrated by the fact that the pending bad faith claim 
has the potential of mooting the issue on appeal. That is, 
if it is determined that GEICO handled the claim in bad 
faith, the Arreolas will be able to recover for the attorney’s 
fee judgment entered against them regardless of whether 
it was covered by the supplemental payments provision.

Accordingly, the Second District Court of Appeals declined to address 
GEICO’s arguments on appeal, holding that the partial summary 
judgment was a nonfinal, nonappealable order. 
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