
C
itizens Insurance is not immune from liability in bad faith 
claim brought pursuant to §624.155, Florida Statutes. 
Citizens Property Insurance Corp. v. Perdido Sun Condo. Assn. 

Inc.,    So.3d     , 39 FLW D213 (Fla. 1st DCA 1-23-2014).

As pointed out by the First District Court of Appeal, “Citizens is an 
insurer created by the legislature for the public purpose of providing 
‘a�ordable property insurance to applicants who are in good faith 
entitled to procure insurance through the voluntary market but are 
unable to do so’.”  

Citizens enjoys certain immunity pursuant to §627.351(6), Florida 
Statutes, which provides in part:

(s)1. !ere shall be no liability on the part of, and no cause of 
action of any nature shall arise against, the corporation 
or its agents or employees, for any action taken by them 
in the performance of their duties or responsibilities 

under this subsection.  Such immunity does not apply 
to:
a.  Any of the foregoing persons or entities for 

any willful tort;
b.  !e corporation or its producing agents for 

breach of any contract or agreement pertaining 
to insurance coverage…” (Emphasis added).

Perdido Sun sued Citizens for breach of contract stemming from 
property damage incurred as a result of hurricane damage sustained in 
2004.  After prevailing in the action, Perdido Sun "led a second lawsuit 
alleging bad faith pursuant to §624.155(1)(b)1, Florida Statutes, 
for not attempting in good faith to settle claims when, under all the 
circumstances, it could and should have done so, had it acted fairly and 
honestly toward its insured and with due regard for his or her interests.
Relying on the immunity provided pursuant §627.351(6), Florida 
Statutes, the trial court dismissed the bad faith action and Perdido 
Sun appealed.
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!e First District Court of Appeal reversed, holding that an insurer’s 
failure to settle when it could have and should have pursuant to 
§624.155(1)(b) constitutes a “willful tort” for which Citizens cannot 
claim immunity under §627.351(6).  “!e law does impose a duty 
of good faith on Citizens regarding its policy holders …  to handle 
claims carefully, timely, diligently, and in good faith.”  !e Court held 
that the “willful tort” exception to Citizens’ immunity from suit allows 
Citizens to be sued for the statutory civil remedy provided in §624.155.  
!e First District certi"ed con#ict with the Fifth District as to this 
issue and also certi"ed a question of great public importance regarding 
whether Citizens is shielded from bad faith liability.

Citizens did not waive right to neutral evaluation, even though 
it engaged in litigation for ten months prior to making demand. 
Citizens Property Insurance Corp. v. Trapeo,     So.3d    , 39 FLW D245 
(Fla. 2nd DCA 1-31-2014).

Following a disagreement regarding remedial measures needed to "x 
damage caused by a sinkhole, Trapeo sued his property insurer, Citizens.  
After engaging in ten months of litigation, Citizens moved to stay the 
action pending the completion of a neutral evaluation pursuant to 
§627.7074(4) Florida Statutes.  !e statute de"nes “neutral evaluation” 
as a method of alternative dispute resolution.

!e trial court denied Citizens’ right to neutral evaluation, holding 
that by engaging in litigation Citizens waived its right to a neutral 
evaluation.  !e court opined, “like contractual rights, constitutional 
rights or anything else, [statutory rights] can be waived.”  Citizens 
sought certiorari review of the ruling.  

The Second District Court of Appeal granted the petition and 
quashed the trial court’s order denying Citizens’ entitlement to a 
neutral evaluation.  Due to a recent change in the statute, the Court 
"rst addressed whether the 2009 or the 2012 version of §627.7074 
applied.  Holding that the means by which a neutral evaluation 
occurs is procedural, the Court applied the 2012 version of 627.7074 
(“Regardless of when noticed, any court proceeding related to the 
subject matter of the neutral evaluation shall be stayed pending 
completion of the neutral evaluation and for "ve days after the "ling 
of the neutral evaluator’s report with the court”) (emphasis added).  
!e 2006 version did not contain the “regardless of when noticed” 
language.1

!e Court noted that “the statute provides neutral evaluation as both 
a potential precursor to litigation and as a parallel, contemporaneous 
process.  It is not an ‘either or’ or ‘opt out of litigation’ procedure, 
unlike contractual arbitration provisions.”

Court determines that a dog attack involving two victims 
constituted two separate occurrences, entitling each victim to 
the per-occurrence liability policy limits. Maddox v. Florida Farm 
Bureau General Ins. Co., et al.,     So.3d    , 39 FLW D162 (Fla. 5th 
DCA 1-17-2014).

Maddox and her two children were living with Maddox’s boyfriend.  
When she heard one of her children screaming, Maddox ran into the 
room to "nd that one of her boyfriend’s dogs was biting her son’s face.  

After successfully getting the dog to release her son, the dog turned 
and latched onto Maddox’s face.  

Florida Farm Bureau insured the home with liability limits in the 
amount of $100,000 per-occurrence.  When Maddox "led suit against 
Farm Bureau for the damages that she sustained, Farm Bureau "led 
an action for declaratory relief, seeking a determination that the 
entire attack constituted one “occurrence” under the policy and that 
Maddox was not entitled to any damages because the full $100,000 
per-occurrence limits had already been paid out to her son.

!e pertinent policy language provided, “All ‘bodily injury’ and 
‘property damage’ resulting from any one accident or from continuous 
or repeated exposure to substantially the same general harmful 
conditions shall be considered to be the result of one ‘occurrence.’”  
Agreeing with Farm Bureau that the injuries sustained by both Maddox 
and her son happened in a single occurrence, the trial court entered 
summary judgment in favor of Farm Bureau.

!e Fifth District Court of Appeal reversed, holding that the policy was 
ambiguous.  Based on the language in the policy, the entire attack could 
reasonably be interpreted as a single occurrence, as could each separate 
dog bite. Because ambiguities must be construed in favor of the non-
drafting party (the insured), the Court ruled that the bite to Maddox 
constituted a separate occurrence entitling Maddox to damages.  

In coming to its decision, the Court relied on American Indemn. Co. 
v. McQuaig, 435 So.2d 414 (Fla. 5th DCA 1983) (each gunshot blast 
constituted a separate occurrence) and Koikos v. Travelers Ins. Co., 849 
So.2d 263 (Fla. 2003) (each shooting of a separate victim constituted 
a separate occurrence).

Improper for trial court to deny carrier’s motion to dissolve writ 
of garnishment without !rst conducting an evidentiary hearing. 
Indemnity Ins. Corp. of DC. v. Caylao,     So.3d    , 39 FLW D266 (Fla. 
1st DCA 2-4-2014).

Caylo, after su�ering injuries in a club altercation, made a claim against 
the club owner, who was insured by Indemnity.   Prior to suit being 
"led, Indemnity investigated the claim and denied liability.  In the 
letter from Indemnity to Caylo’s counsel, Indemnity requested that 
counsel con"rm in writing that Caylo was not going to "le suit against 
its insured.  Caylo’s counsel did not send such a letter because it was 
his client’s intent to "le suit.

Once Indemnity denied coverage, Caylo "led suit.  Indemnity’s insured 
did not provide notice of the suit to Indemnity.  As such, neither the 
insured nor the carrier "led an answer and the clerk entered a default 
judgment against Indemnity’s insured.  Subsequently, the Court entered 
a default "nal judgment against Indemnity’s insured in the amount 
of $713,670.44.  

Caylo then moved for a writ of garnishment against Indemnity for 
the amount $714,116.44 (judgment plus costs).  Indemnity "led a 
motion to dissolve the writ of garnishment, taking the position that its 
insured breached the policy conditions requiring its insured to notify 
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Indemnity if suit was "led against it “as soon as practicable.”  It was 
Indemnity’s position that the lawsuit was defensible and that Indemnity 
was “irrevocably prejudiced” on account of its insured’s breach.

Without conducting an evidentiary hearing, the trial court denied the 
motion to dissolve the writ of garnishment, reasoning, “in order to be 
excused from contractual obligations based on an insured’s failure to 
cooperate, an insurer must demonstrate that it exercised due diligence 
an good faith in trying to bring about the insured’s cooperation once 
the insured noti"ed it of the claim” and that “Indemnity was unable to 
show that it exercised due diligence and good faith in trying to bring 
about its insured’s cooperation.”

!e First District Court of Appeal reversed and remanded the case, 
requiring that an evidentiary hearing take place to ascertain whether 
Indemnity exercised due diligence and good faith to bring about its 
insured’s cooperation.  

Trial court order forcing insurer to defend insureds without 
resolution of the coverage dispute would cause irreparable harm 
to insurer.  FCCI Commercial Insurance Co., Inc. v. Armour,     So.3d    
, 39 FLW D279 (Fla. 2nd DCA 2-5-2014).

FCCI insured two subcontractors that were involved in arbitration 
and liability proceedings related to defective construction of a large 
personal residence.  During the proceedings against FCCI’s insureds 
(and others), FCCI "led a separate action for declaratory relief, seeking 
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a determination that there was no duty to defend and indemnify its 
insureds under the insurance policy.

!e trial court granted Armour’s motion to stay the declaratory 
judgment action based on Armour’s argument that the declaratory 
judgment action would involve the same factual disputes and issues 
as the arbitration and liability actions.  FCCI then petitioned for a 
writ of certiorari.

!e Second District Court of Appeal quashed the trial court’s order 
staying the declaratory judgment action, holding that FCCI would 
su�er irreparable injury if required to provide a defense for its insureds 
when it has no obligation to do so. 

_______

1 Please see the Opinion for the Court’s analysis of the right to neu-
tral evaluation being procedural vs. substantive and how that played 
into which version of the statute the court applied. 
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